BETTY J. (THMPSON BN N
| BLA 96- 130 Deci ded Qutober 20, 1999

Appeal froma decision of the Aaska Sate Gfice, Bureau of Land
Minagenent, vacating an earlier determnation that a Native al |l ot nent
appl i cation had been | egislatively approved and rejecting the Native
allotnent application. AA 8252

Afirned in part and reversed and renanded in part.

1 Aaska: Native Al otnents--A aska National | nterest
Lands Gonservation Act: Native Alotnents

The legislative approval of certain pending Native
allotnent applications effected by section 905 of
ANLCA 43 USC §1634 (1994), is constrai ned by
the terns of that statute. Solong as legal title
renains inthe Lhited Sates, an erroneous initial
determnation by BLMthat an all otnent application
has been | egi sl atively approved does not deprive BLM
of the authority to reconsider that deternmination
and to conclude that the Native all ot nent
application was not subject to legislative approval
under the terns of the statute.

2. ANaska: Native Alotnents--A aska National | nterest
Lands onservation Act: Native Alotnents

Notw thstanding the fact that |ands enforaced wthin
a recreation and public purposes classification as
of Dec. 13, 1968, might never have been utilized for
pur poses consi stent wth that classification, the
exi stence of such classification prevented the | and
frombei ng "unreserved on Decenber 13, 1968," wthin
the neani ng of section 905(a) of AN LCA and,
therefore, allotnents enoraci ng such | ands were not
subject to legislative approval under AN LCA

3. Administrative Authority: General | y--A aska: Native
Alotnents--A aska National |Interest Lands
Oonservation Act: Native Alotnents

Application of the principle of admnistrative
finality involves jurisprudential rather than
jurisdictional considerations. The doctrine of
admnistrative finality wll not be i nvoked where to
do so would result in a nanifest injustice.
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Aaska: Native Al otnents--A aska National | nterest
Lands Gonservation Act: MNative Al ot nents--

Segregati on

Were the public | and records have been noted to
showthat a specific parcel of land is not open to
entry and settlenent under the various public | and
laws, including the Aaska Native Al otnent Act,
such lands are not available until such tine as the
notation is renoved and the land restored to entry,
even if the original notation was nade in error.

Aaska: Native Alotnments--A aska National |nterest
Lands Gonservation Act: Native Al ot nents--
Recreation and Publ i c Purposes Act--Wthdrawal s and
Reservations: BEfect of

Arecreation and public purposes classification,

i ssued pursuant to the Recreation Act of 1926, as
anended, 43 US C § 869 (1994), segregates |ands
fromentry and settlenent in conformty wthits
terns until such tine as the classificationis
expressl y revoked.

Admini strative Practi ce--A aska: Native Al ot nents--
A aska National Interest Lands Ginservation Act:
Native Al ot nents

The Board of Land Appeals wll deny a request, filed
in 1996, for a hearing on an assertion that

qual i fyi ng personal use and occupancy of a parcel of
| and conmenced prior to July 17, 1961, where the
record shows that the Native allotnent applicant had
initially sought the grant of the all otnent based on
allegations that qualifying personal use and
occupancy of the land had conmenced i n 1966 and had
submtted an affidavit and wtness statenents
attesting to this fact, and such applicati on was
rejected by B.Min 1978 because the | and had been
segregated fromentry and settlenent as of July 17,
1961, and the allotnent applicant then pursued an
appeal to the Board i n whi ch she nai ntai ned t hat

qual i fyi ng personal use and occupancy commenced in
1966, whi ch appeal was rejected in 1979.

ANaska: Native Alotnents--A aska National | nterest
Lands onservation Act: Native Al ot nent

Lhder the provisions of section 905(d) of AN LCA
unl ess the lands sought by a Native al | ot nent
application are part of a project |icensed under
part | of the Federal Power Act, lands wthin
povwersite wthdrawal s and classification are
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avai | able for allotnent, subject to certain
condi tions appl i cabl e where the occupancy conmenced
after the wthdrawal or classification.

APPEARANCES  Frederick Torrisi, Esg., Dllingham A aska, and Janes
\ollintine, Esg., Anchorage, A aska, for appellant; Garlene Faithful, Esq.,
Gfice of the Regional Solicitor, US Departnent of the Interior,
Anchorage, A aska, for the Bureau of Land Minagenent .

(A N ON BY ADMN STRAT VE JWDEE BLRXK

Betty J. (Thonpson) Bonin 1/ has appeal ed froma deci sion of the
Aaska Sate Gfice, Bureau of Land Minagenent (BN, dated Qrtober 18,
1995, vacating an earlier determnation that her Native all ot nent
application, AA8252, had been legislatively approved and reaffirmng a
previous rejection of that allotnent application. For the reasons provided
bel ow we affirm Inasnuch as the chronol ogy of past events in reference to
this allotnent application plays a najor role in the argunents pressed on
appeal, we Wil set it out in sone detail.

h Novenber 27, 1972, the Bureau of Indian Afairs (B A forwarded to
BLMNative al |l otnent application AA 8252, which had been submtted by Betty
J. Bonin on Novenber 20, 1971, under the provisions of the A aska Native
Alotnent Act, 34 Sat. 197, as anended, 70 Sat. 954, 43 USC 88 270-1 to
270-3 (1970), repeal ed by section 18(a) of the Alaska Native dains
Settlenent Act (ANCH), 43 USC § 1617 (1994). Bonin's application
described approxi natel y 160 acres of land located in the Lake Ilianma area.
In her application, Bonin asserted that she had used the | and conmencing in
August 1966 for fishing and berry picking. She stated: "This | and has been
used by ne and ny ancestors before ne. | go up alnost every fall to pick
berries and fish.”

By letter dated Novener 11, 1974, Bonin was notified that the | and
described in her allotnent application had been segregated fromsett!| enent
under the public land laws by Mil tiple Use GQassification (MO 818 on Mirch
8, 1967, and was further advised that she would be required to show5 years'
use and occupancy prior to that date. 22 B.Mnoted that Bonin

Y Wiile appellant was referred to as Betty J. Thonpson t hroughout the
proceedi ngs bel owy she has since renarried and her present nane is Betty J.
Bonin. This nane is used throughout the text of the decision, except for
quotations and references to the Board decision in Betty J. Thonpson, 43

| BLA 174 (1979).

2/ Wntil 1979, Native allotnent applicants were required to showthe
conpl etion of 5 years' use and occupancy prior to any wthdrawal of |ands
clained under the Native Allotnent Act. As indicated inthe text of this
opinion, infra, this policy was changed in 1975 insofar as it enconpassed
classifications under the GQassification and Ml tiple Wse Act of 1964, 43
USC 88 1411-1418 (1964), so that, so | ong as use or occupancy was begun
prior tothe classification, a segregative classification would not bar
allonance of an allotnent clam In 1979, Secretary Andrus issued
Secretarial Gder No. 3040, which rescinded the 5-year rule general |y and
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only clai ned occupancy as of August 1966 and that its records indicated that
Boni n was born on Septenfer 16, 1951. Based on these facts, B.Madvi sed
Bonin that she could not have conpl eted 5 years of substantia use and
occupancy prior to the segregation of the land. However, B.Mafforded Bonin
60 days "wthin which toinformus if the dates or other infornation in your
applicationisinerror.” Boninddnot, at that tine, respond.

Approxi nately 16 nonths |ater, BLMsent Bonin another |etter informng
her that its previous letter had been inconpl ete. Sce Letter dated February
11, 1976. Hrst of all, BLMnoted that in Katie Véssillie, 20 IBLA 330, 331
(1975), the Board had applied suppl enental gui delines issued by the
Assistant Secretary, Land and Vdter Resources, on My 16, 1975, which
directed that, solong as qualifying personal use or occupancy had conmenced
prior to a segregative nultiple-use classification, that classification
woul d not bar the subsequent conpl etion of the requisite use or occupancy.

However, BLMadvi sed Bonin that the | and whi ch she sought had al so
been wthin an area segregated fromall forns of appropriation by two
Recreation and Public Purposes (R&FP) orders, the earliest of which (No.

142) was dated July 17, 1961. B.Mnoted that these orders were not

cancel led until January 20, 1969, by which tine the | and had been segregat ed
by MIC 818. Accordingly, BBMinforned Bonin that it would be required to
take adverse action on her application. Bonin was agai n af forded a 60-day
period in which to advise BMif any of the dates or other infornation
contained in her application were in error.

O April 22, 1976, Bonin submtted an affidavit to suppl enent her
previous filings. Inthis affidavit, Bonin stated:

1. Theland | amclaimng as ny allotnent was used by ny
parents before ne and by their parents before them It has
al ways been Native | ands.

2. Bveryone around recogni zes that all the land in the
area is Native | and.

3. In1966 | was taking care of nyself. | stayed wth ny
aunt in Naknek and went to school. For atine | worked wth the
Youth Qpportunity Program During the sunmertine | worked and

hel ped support ny famly.

4. Sartingin 1966 | gathered berries fromny | and.
These berries were use for food for nyself and ny aunt. |
caught fish also, beginning in 1966. M aunt and nysel f
prepared the fish and ate them

fn. 2 (continued)

provided that, so long as use or occupancy was commenced prior to a
wthdranwal of the land in question, the subsequent wthdrawal of the |and
woul d not bar allowance of the al |l otnent provided that qualifying use
occurred thereafter. See generally Eva Wl son Davis, 136 | BLA 258, 263-64
(1996).
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Inaletter acconpanying this affidavit, counsel asserted that the RRFP
orders could not bar Bonin's cla mbecause they could not apply to Indian
| ands.

Fol lowng a negative field examnation report whi ch reconmended
rejection of the application for |ack of evidence of qualifying substantial
use and occupancy, BMfornal |y rejected the a |l otnent application by
deci si on dated January 23, 1978, based on a finding that Bonin had failed to
establish 5 years' use or occupancy prior to wthdrawal of the | ands whi ch
she sought fromappropriation. Inthis regard, BBMnoted that, while nost
of the land had been wthdrawn as of July 17, 1961, by the first of the two
RePP orders, a portion of the northern part of the land described in the
application had actual |y been wthdrawn on April 1, 1915, as part of
Poversite Reserve No. 485, nore than 35 years before appel | ant was born.

B.Mfurther noted that, insofar as the lands not wthin the povwersite
reserve were concerned, the RBPP classification was termnated on January
20, 1969, but that the | and then becane subject to the wthdrawnal effected
by Rublic Land Oder No. (FLQ 4582 and the | and renai ned in this wthdraan
status until Qongress repeal ed the Native Alotnent Act when it adopted
ANCSA Thus, there was no period of tine subsequent to the July 17, 1961,
R&PP order during which the land in her application was open to
appropriation and BLMrejected Bonin's application since it was premsed on
use and occupancy occurring after the land had been renoved from
appropriation. Bonin subsequent!y pursued an appeal fromthis determnation
to the Board.

Before the Board, Bonin nade three basic argunents. Hrst of all, she
asserted that she should be permtted to tack ancestral use and occupancy
whi ch woul d predat e even the establishnent of Powersite Reserve No. 485 to
her own, individual, qualifying use. Second, she assailed the 5year prior
requirenent as unsupported in the lawand as adopted in viol ation of the
appl i cabl e provisions of the Admnistrative Procedure Act, 5 USC 8§ 553
(1994). Third, she argued that the July 17, 1961, RPP order was not a bar
to allonance of her application on a variety of specific bases, includ ng
argunents that it did not constitute a wthdrawal, that it expired by
operation of lawon January 17, 1963, and that it could not apply to the
land in issue since that | and was occupi ed by her ancestors at that tine and
vere properly deened to be "Indian land' wthin the neaning of section 1 of
the RGPP Act, as anended, 43 US C § 869(c) (1994).

By decision styled Betty J. Thonpson, reported at 43 | BLA 174 (1979),
the Board affirned rejection of Bonin's Native allotnent application. Wth
the sol e exception of the application of the 5 years' prior rule, which, the
Board noted, had been effectively revoked by Secretarial Oder No. 3040 (see
note 2, infra), the decision rejected all of Bonin's argunents, including
those relating to the tacking of ancestral use and the various argunents
that the RGPP order was ineffective wth respect to
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Bonin's occupancy. 3/ The deci si on concl uded that none of the | and sought
by Bonin had been avail abl e for entry and appropriation during the entire
period fromJuly 17, 1961, to Decenter 18, 1971, when ongress repeal ed the
A aska Native Alotnent Act, see 43 US C § 1617 (1994), and, therefore,
there was no point of tine at which Bonin's rights coul d have attached to
the land. 4/

The record discloses that, after receipt of this decision, a Legal
Intern enpl oyed by Bonin's attorney, wote to the Chief, Branch of Land and
Mneral (perations, Aaska Sate Gfice, informng himthat:

An appeal from[the Thonpson decision] is planned. The
appeal wll anait the outcone of Levitt [5/] and Shields [6/]

3/ Inparticular, the Board rejected Bonin's contention that the
classification had expired under its own terns. Bonin had relied upon that
part of 43 USC 8§ 869(a) (1994), which provided that "[i]f, wthin
eighteen nonths followng [classification for disposition under the R&PP
Act], no application has been filed for the purpose for which the | ands have
been so classified, then the Secretary shall restore such lands to
appropriation under the applicable public land laws.” Based on this
| anguage, Bonin asserted that the segregative effect necessarily ternmnated
on Jan. 17, 1963, i.e., 18 nonths after pronul gation of REPP G assification
Qder No. 142

Inreecting this argunent, the Board relied upon the decision of the
Nnth Grcuit Gurt of Appeals in Buch v. Mrton, 449 F 2d 600 (1971), which
had specifically held that this | anguage was not sel f-executi ng and
contenpl ated affirnative action by the Secretary to termnate a
classification once nade. No such action had occurred herein.
4/ The applicable use plats indicated that the northern portion of the | and
sought was wthin Poversite Reserve No. 485 and had, therefore, been renoved
fromentry and appropriation on Aor. 1, 1915, FHomJuly 17, 1961, to Jan.
20, 1969, al of the land not wthin Powersite Reserve No. 485 was subj ect
tothe RRFP classification. However, on Jan. 17, 1969, 3 days prior to the
revocation of that classification, PLO4582 wthdrewall land in A aska from
all appropriations. PLO4582 renained in effect until the passage of ANCSA
Thus, those | ands subject to the RPP classification were not avail abl e
after Juy 17, 1961, while the snal|l parcel of land wthin Powersite Reserve
Nb. 485 was not available as of Apr. 1, 1915, But see section 905(d) of the
A aska National Interest Lands Gonservation Act (ANLCH, 43 USC 8§
1634(d) (199%).
5 Thisis presunably a reference to Leavitt v. Lhited Sates, Gv. No.
A78-287 (D A aska filed Cet. 26, 1978). This case was a challenge to the
Board s decisions in Georgi anna FH scher, 15 IBLA 79 (1974), and Slas
Negovanna, 15 | BLA 408 (1974), holding that lands wthin Naval Petrol eum
Reserve Nbo. 4 were not available for allotnent unless the cla mwas founded
on personal occupancy predating the establishnent of the reserve. In these
deci sions, the Board had expressly rejected clains premised on ancestral
use. See, e.g., Georgianna FHscher, supra at 81. The issues surround ng
these deci sions were general |y (though not conpl etely) resol ved by the
adoption of section 905(a)(1) of ANLCA 43 USC 8§ 1634(a)(1) (1994). e
generally Kate A ken, 102 | BLA 131 (1988); Heirs of Doreen Itta, 97 IBLA 261
(1987).
6/ Thelitigationin Shields was an outgronth of the Board' s decision in
Abert Shields, §., 23 IBLA 188 (1976), and nunerous other cases,
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allotnent cases currently pending in Federal Dstrict Qurt. Ve
would like this allotnent to renain segregated. T. 8 and 9; R
31 W; Seward Mridianis the location. If contrary actionis
pl anned, please informthis office so we nay preserve the
applicant's rights during the pendency of Levitt and Shiel ds.

(Letter dated Novener 3, 1980.)

n Decenber 2, 1980, (ongress adopted AN LCA 94 Sat. 2371- 2551
Section 905 of ANLCA 43 USC 8 1634 (1994), provided for legislative
approval of Native allotnent applications pending on or before Decenter 18,
1971, under certain circunstances. Amwng the prerequisites for legislative
approval was the requirenent that the [and described in the applicati on nust
be "either land that was unreserved on Decentber 13, 1968, or land wthin the
National Petrol eumReserve--A aska [NPRA (then identified as Naval
PetroleumReserve No. 4)." 43 USC 8§ 1634(a)(1) (19%).

Qubsequent to the adoption of ANLCA BLMin A aska reviened al |
pending Native allotnent applications to ascertai n whi ch ones were subj ect
tolegislative approval. By decision dated April 22, 1983, the Acting
Chi ef, Branch of Gase Fle Processing, Anchorage Ostrict Gfice, BLM
inforned Bonin that "[y]our Native allotnent applicati on has been revi ened
under the provisions of [ANLCA and it appears your cla mhas been
legislatively approved, effective June 1, 1981, pendi ng confirnation of
location." 7/ Bonin was afforded a 60-day period in which to file an
anended description if the | and described in her application was not the
land for which she had intended to apply. Bonin nade no further
subm ssi ons.

Thereafter, a survey of the parcel was requested and the survey pl at
was officially filed on Decenber 6, 1988. See US Survey No. 8501, Lot 2.
The case file discloses no further action wth respect to this all ot nent
application until i1ssuance of the decision under appeal on Crtober 18, 1995.

Inits 1995 decision, B.Mrecounted nuch of the foregoing. However,
after noting that its decision of April 22, 1983, had inforned Bonin that

fn. 6 (continued)

rejecting Native allotnent applications for lands wthin the Tongass
National Forest unless founded on use or occupancy predating the
establ i shnent of the National Forest. The Board s actions were affirned
both by the Dstrict Gurt (Shields v. Lhited Sates, 504 F. Supp. 1216 (D
A aska 1981)), and by the Nnth Grcuit Qurt of Appeals (Shields v. Lhited
Sates, 698 F.2d 987 (1983)), which both held that Native al |l otnent clai ns
wthin the National Forest could only be allowed if based on personal and
not ancestral use predating the establishnent of the National Forest.

7/ Inpoint of fact, the Legislative Approval Checklist which had been
prepared for Bonin's claimindicated that her application was not subject to
legislative approval since it indicated that the |and was neither wthin
NFR A nor unreserved on Dec. 13, 1968.
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her al |l otnent application had been legislatively approved, the Sate Gfice
declared that "[s]ince the | ands clai ned by the applicant were segregat ed
prior to her initiation of use of the land, Native all otnent applicati on AA
8252 coul d not have been legislatively approved,” because the | and was not
unreserved on Decenber 13, 1968, as required by section 905(a) as a
precondition for legislative approval. Based on this determnation, BLM
expressly vacated its April 22, 1983, decisioninits entirety.

Insofar as the present status of the application was concerned, BLM
noted that, wile Powersite Reserve No. 485 was no | onger viewed as a bar to
approval of the allotnent application (citing section 905(d) of ANLCA 43
USC § 1634(d)(1994)), there existed no period of tine during which the
| ands sought coul d have been appropriated by Bonin and therefore B.M
rejected her application "as a natter of law” (Decision at 2.) Bonin then
pursued the instant appeal to the Board.

h appeal, Bonin presents various argunents for reversing the deci sion
below FHrst, she asserts that BLMs April 22, 1983, determination that her
Native allotnent application had been | egislatively approved was a final
decision for the Departnent and, therefore, BLMIacked the juri sdi ctional
authority to revisit the question of her entitlenent to an all ot nent.
Second, Bonin argues that, even if BL.Mhad authority to reconsider its April
22, 1983, decision, BLMshoul d not have reversed it since, in point of fact,
her Native allotnent application was | egislatively approved because the | and
was not reserved as of Decenber 13, 1968, wthin the neaning of section
905(a) of ANLCA if that provisionis correctly interpreted. Third, she
contends that, even if BLMhad the jurisdictional authority to reconsider
the question of legislative approval, it shoul d be estopped fromdoi ng so
since Bonin had relied upon that decision to her detrinent. Fourth, shoul d
the Board determine that BLMhad the authority to reconsi der the decision
and was not estopped fromdoi ng so, Bonin argues that the Board shoul d
reconsi der the substantive holding in Betty J. Thonpson, supra, that the
RePP orders effected a segregation of the land sufficient to prevent rights
toa Native allotnent fromattaching while those orders were in effect.

And, finally, Bonin asserts sheis entitled to a hearing under the dictates
of Pence v. Keppe, 529 F. 2d 135 (Sth Gr. 1976), on her present cla mthat,
infact, she has used the lands prior to July 17, 1961. V& w Il discuss
these argunents seriatim

[1] Appellant premses her claimthat BLMIacks the jurisdicti onal
authority to reconsider its April 22, 1983, decision on Board deci si ons such
as Higene M Witt, 90 IBLA 265 (1986), which have held that |egislative
approval under section 905 of ANLCAis "as final as actual issuance of the
"Native Allotnent," renoving the Departnent’s general authority to reexamne
questions of entitlenent in all cases where the all otnent was subject to
legislative approval, and | eaving the Departnent wth the purely mnisterial
task of surveying the allotnent." [d. at 270. See Appellant's Reply Brief
at 2-4. Wile we agree wth our prior holdings that the effect of
legislative approval is the equival ent of issuance of a patent insofar as
the Departnent’s authority to deny or otherwse limt the rights appurtenant
thereto i s concerned, we believe appel | ant has confused the question
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of the determnation of whether |egislative approval has occurred under the
terns of section 905 of ANLCA 43 USC 8§ 1634 (1994), wth the question
of what consequences flowas a result of |egislative approval .

This issue was explored in Edwvard N Oleary, 132 IBLA 337 (1995). In
the Oleary case, BLMhad i ssued a series of decisions incl udi ng one whi ch
had decl ared that |egislative approval of Oleary's allotnent application
had occurred wth respect to the unanended portion of Oleary' s original
allotnent application. Wen BLMsubsequently determined that a protest of
the anended description had the effect of subjecting the entire application
to adjudication, including that part which BLMhad previ ously determned had
been | egi sl atively approved, the applicant appeal ed arguing, inter alia,
that once BLMhad deci ded that the application had been | egislatively
approved in part, BMlost authority to reexamne that question.

The Board rejected that argunent. In particular, the concurring
opinion explored this argunent in sone detail :

ngress, in enacting section 905(a) of ANLCA has granted
legislative approval of pending Native allotnents except in
certain situations specifically provided for in section 905(a).
This approval was generally, by the terns of the statute,
autonatically effecti ve upon the passage of 180 days and
required no affirnative action on BLMs part to effectuate the
approval. Aty BLMdecision informng an al | ot nent appl i cant
that his or her allotnent has been | egislatively approved i s
sinply declaratory of existing fact. But, should BLMissue a
determination that equitabl e title has passed under section
905(a) when, in point of fact, avalid protest was tinely filed,
equitable title does not vest in the applicant either under
section 905(a) or by the force of BLMs declaration. 9 nce,
under the terns of the act, legislative approval only occurs
under specified circunstances, BLMis powerless to expand t hese
paraneters either by design or inadvertence. Thus, wen BLM
discovers that it has erroneously treated an al |l ot nent as
legislatively approved when, inreality, it was not, BLMnot
only has the authority to correct the record, it is required to
do so, solong as legal titleremains inthe Lhited Sates.

132 IBLA at 352 (concurring opinion; footnote omtted). V& believe that the
sane concl usi on properly obtains in the instant appeal. Legislative
approval or issuance of a "certificate of allotnent” woul d, indeed, renove
Departnental jurisdiction to otherw se encunioer al | ot nents subj ect thereto.
Appel | ant, however, does not assert, nor does the record indicate, that any
"certificate of allotnent” issued in response to appel lant's application.
The nere declaration by BMthat an allotnent has been legislatively
approved when it has not been approved does not deprive the Departnent of
the jurisdictional authority to reverse that declaration and require that
the allotnent be adj udi cated as provided by section 905 of ANLCA As the
concurring opinion in Oleary noted:

[T he nere determinati on of conpliance wth the requi renents of
the Native Allotnent Act or the provisions of legislative
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approval found in section 905(a) of the A aska National Interest
Lands Qonservation Act (ANLGY, 43 US C § 1634(a) (1988),
absent passage of legal title, is not preclusive of the exercise
of the Departnent’' s plenary authority to inquire into the
validity of claing to assure that "valid cla ns nay be

recogni zed, invalid ones elimnated, and the rights of the

publ i ¢ preserved. "

Id. at 351-52, citing Ganeron v. Lhited Sates, 252 US 450, 459-60 (1920).

[2] BEven assuming BLMhad the authority to reexamne the question of
whether or not the allotnent application had been | egisl ativel y approved,
appel lant argues that BLMerred in concluding that it was not so approved.
Wil e appel lant admits that the plain | anguage of section 905(a) expressly
provides that |legislative approval is limted, inter alia, to applications
whi ch describe "land that was unreserved on Decenber 13, 1968," appel | ant
argues that the parcel for which she applied was not "reserved" wthin the
neani ng of this section.

Appel lant' s argunent on this point is miti-faceted. Initially, she
relies upon the foll owng passage fromS Rep. No. 413, 96th Qong., 2d
Sess., reprinted in 1980 USCCAN at 5228

Section 905(a) (1) approves, subject to valid existing rights and
stated exceptions, allotnent applications which were pend ng
before the Departnent on or before the effective date of the
Aaska Native Gains Settlenent Act and which seek |and that was
unreserved on Decentoer 13, 1968, the day preceding publication
of the application for Public Land Gder 4582, 33 Federal
Register 18591, Alotnents located in areas reserved prior to
the FLO"land freeze" are thereby excepted fromthe approval and
are to be adj udi cated pursuant to the Al aska Native Al ot nent
Act. The use of the Decenber 13, 1968, date is not to be
construed as signifying a Gongressi onal determinati on concer ni ng
the segregative date or effect of Rublic Land O der 4582.

(Enphasi s supplied.) Based on the underlined passage, appel | ant argues t hat
"a naj or purpose of the Decener 13, 1968 date was to protect |ands
wthdrawn by PLO4582 fromall otnent clai ns based on occupancy initiated
after that date.” (Appellant's Reply Brief at 7.) Fomthis, appel |l ant
apparent|y concl udes that, since the n@ or inpetus in the sel ection of the
Decener 13, 1968, date was the protection of |ands wthdraawn by PLO 4582
fromsubsequent occupancy clains, it was not neant to cover clains such as
those of appel | ant whi ch were based on occupancy prior to that date.

Appel lant' s argunent sinply does not wthstand anal ysis. The reason
why the Decenber 13, 1968, date was picked was not to prevent |egislative
approval of clains initiated subsequent thereto. n the contrary, the date
was chosen clearly for the purpose of allowng | egislative approval of those
allotnent clains wichwere initiated subsequent to that date on | ands whi ch
woul d have been available but for the wthdrawal effected by
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PLO4582. Indeed, it is clear froma reading of section 905(a)(1l) that an
alotnent claminitiated on January 25, 1969, on |land which, until PLO
4582, was not reserved, would be subject to legislative approval since, in
conformty wth the statute, the land was "unreserved on Decenber 13, 1968."
8/

Appel lant also cites the legislative history of ANLCAwth respect to
the purpose of legislative approval being to "sunmarily approve al | ot nents
inal cases where no countervailing interest requires full adjudication.”
(Appel lant's Reply Brief at 8, citing 1980 USCCAN at 5181-82.)
Appel | ant argues that no countervailing interest is present here since the
R&PP cl assi ficati on had been superseded by PLO 4582 and "has no i nportance
today and no public interest is served by applying it." (Appellant's Reply
Bief at 8.) Appellant essentially argues that, in the absence of a
continuing interest in classification of the land for REPP purposes, the
wthdrawal effected by the RRFP classification should not bar |egislative
approval fromattachi ng.

The probl emw th appel lant's argunent is that Gdngress sinply nade no
provi sion for distingui shing between reservati ons i n exi stence on Decenfer
13, 1968, which are still viable for the purpose for which they were created
and other reservations in existence on that date wiich nay not, at the
present tine, have any functional utility. Qngress sinply provided that,
wth two exceptions, if the land was not "unreserved on Decenber 13, 1968, "
legislative approval woul d not apply and the application woul d i nstead be
subj ect to adjudi cation under the provisions of the Native Alotnent Act,

Supr a.

The first exceptionis noted in the text of section 905(a), itself,
whi ch authori zed | egi sl ative approval of allotnents located on | ands wthin
the N\RA notwthstanding the fact that those |ands were wthdrawn as of
Decenber 13, 1968. See generally Kate Aken, 102 |BLA 131 (1988). The
second exception related to powersite lands. Section 905(d) of ANLCA 43
USC § 1634(d) (1994), effectively renoved the bar to approval of a Native
allotnent application (be it by legislative approval or by adjudi cation)
whi ch might ot herw se ari se because the | ands described in the application
incl uded | ands wthdrawn, reserved, or classified for powersite or power-
proj ect purposes, unless those | ands were included in a project

8/ The reason that the Dec. 13, 1968, date was sel ected was that this was
the earliest date which would not run into the controversy as to wen the
lands af fected by PLO 4582 had been renoved fromentry and |l ocation. PLO
4582 was signed by Secretary Wall on Jan. 17, 1969, was filed wth the
Federal Register on Jan. 22, 1969, and was published on Jan. 23, 1969. See
A Fed. Reg. 1025 (Jan. 23, 1969). Hwever, as the regulatory history of
PLO 4582 noted, the B A application for a wthdranal had been publ i shed on
Dec. 14, 1968, see 33 Fed. Reg. 18591, and, under the applicabl e regul ati ons
(3CFR 8§ 2311.1-2(a) (1968)), the noting of the application on the
official public land records would, itself, segregate the | ands invol ved (in
this case, all public lands in A aska).
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l'icensed under the Federal Power Act (FPA), 16 US C § 791a (1994). There
was, however, one additional caveat. |If an applicant's use of the | ands had
not commenced prior to their wthdrawal or classification for powersite
purposes, the allotnent woul d be nade subject to alimted right of reentry
by the Lhited Sates under section 24 of the FPA 16 US C § 818 (19%).

Appel lant cites the foregoi ng provisions of section 905(d) as
supportive of her contention that, notwthstanding the fact that the | and
whi ch she seeks to obtai n was reserved for possibl e disposition under the
RePP Act as of Decenber 13, 1968, it shoul d neverthel ess be considered to be
"unreserved' as of that date, insofar as the scope of section 905(a) of
ANLCAis concerned. |In our view however, the powersite exception actually
undercuts her position.

Section 905(d) shows that ongress was fully anare of the fact that
large areas in A aska had been wthdrawn for powersite purposes even though
only a snall anount of the | and had actual |y been devel oped for those
purposes. @ongress chose to expressly provide that, in such cases, the
prior existence of a wthdrawal , reservation, or classification woul d not
serve as an absol ute bar to allonance of the allotnent application. This
provi sion, however, applies only to lands wthdrawn for powersite purposes.
Its adopti on shows that Gongress recogni zed that, absent section 905(d),
povwersite wthdrawal s, reservations, and classifications, woul d bar
legislative approval and, in nany cases, result in ultinate rejection of the
allotnent application even though the | ands invol ved had never been used for
powersite purposes. But ongress nade no simlar provision for any other
type of wthdrawnal s even though Gongress was doubt| ess aware that these,
too, woul d defeat an al |l otnent applicati on even though sone of the | ands
entoraced by such wthdrawal s and reservations had never been actual |y
utilized for the purpose of the wthdrawal or reservation.

Thus, we conclude that, regard ess of the fact that |ands enfraced
wthin an RRFP classification as of Decenber 13, 1968, might never have been
utilized for purposes consistent wth that classification, its existence
prevented the | and frombei ng "unreserved on Decenber 13, 1968," wthin the
neani ng of section 905(a) of ANLCA Therefore, Bonin's all ot nent
application was not subject to legislative approval. 9/

[3] Bonin's next argunent is that BLMshoul d be est opped from
revisiting the question of legislative approval since she relied uponits
1983 determnati on that her application had been | egi sl atively approved to
her detrinent. Appellant asserts that, based on BLM's 1983 decl arati on t hat
her claimhad been legislatively approved, she forwent appeal i ng from

9/ Thisis, infact, consistent wth along |ine of Departnental

adj udi cati ons whi ch have noted that, where a wthdrawal of |and has been
noted on the land status records, such |and renai ns wthdraawn until thereis
a formal revocation or nodification of the order of wthdrawal and that the
passage of tine or acconplishnent of the avowed purpose does not effect a
restoration of the land See, e.q., Trygve M Qsen, 138 IBA 321, 322-23
(1997); CA Baun, 119 IBLA 252, 254 (1991); Ronald W Ranm 67 IBLA 32, 34
(1982); Tenneco Al ., 8 IBA 282, 284 (1972).

151 I1BLA 27



| BLA 96- 130

the Board' s 1979 decision. Qaimng that she woul d be prevented fromnow
chal | engi ng that deci sion because the statute of limtations had expired,
she argues that BLMshoul d not be al | oned to change the 1983 det ermnati on
since to do so woul d deprive her of any right to chall enge the predi cates of
the Board' s 1979 decision in Federal court.

Wil e the record before the Board shows that the initial delay in
pursui ng Federal court reviewwas not occasi oned by BLM's 1983 deci si on but
rather was an outgronth of appellant's desire to anait rulings on cases then
pending inthe Lhited Sates Dstrict Gurt for the Dstrict of Aaska (see
notes 5 and 6, supra), there seens little doubt that the 1983 deci si on woul d
have renoved any incentive which appel lant had to pursue judicial review of
the Board s 1979 Thonpson decision. Insofar as her present appeal is
concerned, however, the 1983 determnation has not adversely affected
Bonin's ability to chall enge the substance of BLMs actions before this
Board. Wiile appellant argues that application of the principle of
admnistrative finality could operate so as to prevent the Board from
reexamni ng the basis of the Thonpson deci si on, recent Board pronouncenent s
have underlined the point that application of the doctrine of admnistrative
finality involves jurisprudential rather than jurisdiction considerations
and, therefore, admnistrative finality wll not be applied where to do so
mght result in manifest inusticee See, e qg., Bva Wison Davis, 136 |BA
258, 263 (1996). Qven the facts of the instant appeal, we wll reexamne
the predicates of our earlier decision to determne whether or not its
concl usions as to the effect of the REFP cl assification can be sustai ned.

[4 In her challenge to BLMs assertion that the RRFP classification
barred initiation of use after its notation, appellant essentially nakes two
points. Hrst, she argues that use of an REPP classification to renove the
land fromentry and settlenent under the circunstances extant in the instant
case violated Sate Gfice policies. Second, she argues that the
classification shoul d have expired on January 17, 1963, under the express
provisions of 43 USC 8§ 869 (1994), and the land woul d, therefore, have
been open to subsequent entry and settlenent. Both of these issues had been
raised in Bonin's original appeal (see Satenent of Reasons (SR dated
Aporil 28, 1978 (1978 SR, at 6-15) and rejected. See Betty J. Thonpson,
supra at 176-77. For the reasons set forth below we reaffirmthe rejection
of these argunents.

Appel lant's first argunent is based on a My 12, 1964, nenorandumfrom
the Aaska Sate Orector addressi ng R&PP cl assifications on Bureau notion.
The Sate Drector noted that "RFAP classification of |ands on our notion
indicates our intent and purpose to nake future use of these | ands under
terns and provisions of the RRPP act.” He cautioned that "[t]his
classification authority is not a substitute for wthdranal of |ands,"
poi nting out that instructions had been i ssued on Septenber 25, 1962, to
di sconti nue use of R&PP classification when wthdrawal action shoul d be
initiated Se SR E M
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The probl emis that, even assuming arguendo that the initia RFP
classification was in error under the Sate Drector's instructions, 10/
this would not nake the classification a nullity. Thus, the Sate
Drector's 1964 nenorandumadvi sed that "[r]eviewshould be initiated of
existing REFP classifications and i f inproper for the purposes of the
segregation, they should be cancelled and wthdrawal initiated.” Id. at 2
It did not effect their inmedi ate cancel | ation or suggest that they were of
no segregative effect.

Inany event, it is well-settled that, where the public | and records
have been noted to showthat a specific parcel of land is not open to entry
or settlenent under the public land | ans, such | ands are not available for
settlenent or entry until such tine as the notation is renoved and the | and
restored to entry, evenif the origina notation was nade in error. See,
e.qg., Shiny Rock Mning Grp. v. Hdel, 825 F 2d 216, 219 (9th Qr. 1987);
BJ. Toohey, 88 IBLA 66, 77-85 92 |.D 317, 324-28 (1985), aff'd sub nom
Gavanagh v. Hbdel, No. A86-041 AQvil (D Aaska Mr. 18, 1988); Garnel J.
Mintyre (Gn Judicial Renand), 67 IBLA 317, 327 (1982); Giifornia and
Qegon Land @. v. Hilen and Hinnicut, 46 L.D 55, 57 (1917). 9 nce the
public land records clearly indicated that the |and was not open to entry or
settlenent as of July 17, 1961, settlenent could not lawully be initiated
thereafter until such tine as the notati on was renoved and the | and was
restored to open status.

[5] Notwthstanding the foregoi ng, appellant argues that the initial
classification shoul d have expired, under the terns of the R&PP statute, no
later than January 17, 1963. Qnh this point, appellant relies on the
language of 43 US C 8§ 869(a) (1994), which provides that "[i]f, wthin
ei ghteen nonths fol | owng such classification, no application has been filed
for the purpose for which the | ands have been so classified, then the
Scretary shall restore such lands to appropriati on under the applicabl e
public land laws.” FRointing to the use of the word "shall," appel | ant
contends that the Secretary's obligation to restore the land to
appropriation is nandatory and that the Secretary could not, nerely by
failing to affirnmatively restore the land, keep the I and frombei ng subj ect
to entry and appropriation. See generally 1978 SCRat 11-15.

The short answer to appellant's clains is that this precise issue was
deci ded agai nst her position in Buch v. Mrton, 449 F.2d 600 (Sth Qr.
1971). Inthat case, the appellant argued, inter alia, that the segregative
effect of a RPP classification should have autonatical ly termnated 18
nonths after it was noted on the records, based on the statutory proviso.
Inreecting this argunent, the Gurt of Appeals noted that "this

10/ Ve would note that, in any event, the original REPP classification was
clearly not nade in defiance of the Sate Drector's instructions since the
classification predated those instructions by over a year. Mreover, the
second R&FP cl assification (AA557) was approved on Nov. 23, 1966, a date
vel |l after the Sate Drector’'s nenorandum and provi des evi dence that at

| east the Anchorage District Mwnager did not believe that classification of
the subject parcels as suitable for |ease or sale under the R&FP Act was
violative of the Sate Drector's instructions.
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provisionis not self-executing," and that "[t]he statutory | anguage
contenpl ates action by the Secretary to termnate the classification.” 1d.
at 607. Nbo such Secretarial action occurred herein. The Qourt's ruling in
Buch v. Mrton, supra, conpels rejection of her contention that the
segregative effect of the classification termnated 18 nonths after the
classification was noted on the | ands status records.

Appel lant' s alternative suggestion that, wth respect to that portion
of appellant's application located insec. 4, . 9S, R 31 W, ML 818
effected a revocation of the R&PP classification nust al so be rej ected.
Frst of all, thereis nothing inconsistent wth nultiple wthdrawal s of
land and, where nore than one wthdrawal or reservation affects the sane
parcel , revocation of one wthdrawal or reservation does not, ipso facto,
result innullification of other applicable wthdrawal s or reservations.
e, e.q., Tenneco Ol ., supra at 283 n.1 (1972). Mre to the point, MC
818, by its own terns, covered only those | ands "whi ch are not wthdraan or
reserved for a Federal use or purpose.” See MIC818 § 1. dnce the RRFP
classification segregated the | ands covered thereby fromappropriati on and
reserved themfor a Federal purpose, those | ands were not affected by MIC
818. 11/

[6] Hnally, appellant argues that, under the procedures establ i shed
to inpl enent the decision in Pence v. Keppe, supra at 135, sheis entitled
to a hearing before an admnistrative | awjudge to prove her present
assertion that she began her qualifying use of the parcel prior to July 17,
1961. This assertion is based on various wtness statenents fromrel atives
which were filed wth the Board on April 15, 1996. These statenents
unifornhy state that Bonin acconpani ed her parents in trips to the parcel
commencing in 1960. Qualifying use by appellant as of that date woul d, of
course, precede the date of the RRPP classification.

If by these submssions appellant is nowasserting that she conmenced
personal qualifying use prior to July 17, 1961, this clamis totally at
odds wth everything previously submtted by appel lant. In BLMs February
11, 1976, letter to appellant, after advising her that the | and whi ch she
sought had been segregated by the July 17, 1961, RRPP classification and
that this would require rejection of her application, BLBMexpressly inquired
as to whether any of the dates used in her application were inerror. 1In
response, Bonin submtted an affidavit which attested, inter alia, that
"[s]tarting in 1966 | gathered berries fromny land" and that "l caught fish
also, beginning in 1966." See Affidavit of April 22, 1976. Furthernore,
Wtness statenents were submtted attesting to the fact that the I and sought
had been used by appel ant "as an adult since 1966."

11/ Inthisregard, we note that wile BLMhad originally purported to rely
on MUIC 818 as continuing the segregation of the land after the terminati on
of the RBPP classifications, this ground was abandoned in its 1978 deci si on
rejecting appel lant's allotnent application. Instead, BLMrelied on the
wthdranal effected by FLO 4582.
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(h appeal fromBLMs original rejection of the application, counsel
for appel lant advised this Board that "[i]n 1966 the Appel | ant began use and
occupancy of the land she is nowclaimng as her Native allotnent." (1978
SRat 3.) Atachedtothat SIRas Exhibits B G O and E were statenents
fromvarious wtnesses attesting that appellant's use of the | and began in
1966. The clear premse of appellant's challenge to BLMs rejection of her
application was not that she had personally initiated qualifying use prior
toJuly 17, 1961, but that she coul d show ancestral use of the |l and
predating the RRPP classification. This was nade explicit in her SR "The
affidavits before the Board denonstrate ancestral use by the Appel lant's
ancestors on this allotnent. Gven the opportunity the Appellant wll show
such ancestral use predating Powersite Reserve No. 485 and RePP
Qassification No. 142." (1978 SIRat 5.) It was inresponse to this
argunent that the Board expressly rejected af fording appel | ant a Pence
hearing by noting that, since "[a]dditional showngs relating to ancestral
use here woul d conpel the sane | egal conclusions[,] * * * no evidentiary
hearing is warranted.” Betty J. Thonpson, supra at 177. Had appel | ant, at
that tine, alleged i ndependent use commencing at the age of nine, she woul d
have been afforded a hearing to allowher to establish that fact. See
WI IiamBouwens, 46 |BLA 366, 369 (1980). She did not so all ege.

Mewed in historical context, appellant's present contentions nust be
seen as totally inconsistent wth her onwn past statenents. 12/ Based on our
previ ous adj udi cation of appellant’'s assertions, we believe appellant is
properly denied a hearing under Slas v. Babbitt, 96 F.3d 355 (9th Qr.
1996). As the Qourt in Slas noted, "Qhe cannot create an issue of fact by
sinply contradicting one's own previous statenent." 1d. at 358 (citations

omtted).

[7] There remains, however, the question as to the effect of
Powersite Reserve No. 485 on our deliberations. O April 1, 1915, President
Wl son signed an order of wthdrawal for a powersite reserve in the Ilianma
region of the Territory of Aaska. Inrelevant part, this order wthdrew
"[a]ll lands wthin one-quarter of a mle of Kakhonak Lake,” and "[a]ll
lands wthin one-quarter of a mle of Kakhonak R ver between Kakhonak R ver
and Kakhonak Bay, an armof Iliamma Lake." As noted on the applicable plats
at the tine of the original adjudi cation of appellant's all ot nent
application by both BLMand the Board, this reserve i npi nged upon the
northern portion of the parcel sought by appel | ant.

In adjudicating the application at that tine, both the Board and BLM
hel d that those | ands covered by appel | ant' s applicati on which were wthin
Powersite Reserve No. 485 13/ had been cl osed to appropriation as

12/ Nor does appel | ant appear to be al one in contradicting statenents
previously tendered. Thus, Exhibit Dto the 1976 SIRwas a "Satenent of
Wtness" fromDonald F. Nelson, appellant's uncle, in which, in response to
a question as to the year in which appel |l ant began using the land, he stated
"1966." |Included anong the wtness statenents filed by appellant in this
appeal is one fromN el son in which, in response to the sane question, he
states "as a child 1960." See SR Ex. R

13/ These were | ands | ocated adjacent to a body of water in sec. 35 T. 8
S, R 31W, Sevard Mridian.
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of April 1, 1915, decades prior to appellant's birth. Hwever, as noted
above, section 905(d) of ANLCA 43 USC 8§ 1634(d) (1994), anended the
applicable laws so as to allow under nost circunstances, allotnent of |ands
wthin poversite wthdrawal s and cl assifications subject to certain
conditions if the occupancy began after the wthdrawal or classification.
Thus, the existence of that Powersite Reserve would no | onger be a bar to
allonance of an allotnent of those | ands.

The initial question, then, is whether or not REFAP Qassification
Qder No. 142 woul d bar allowance of the allotnent. In other words, was the
land wthin the allotnent application which was covered by the Powersite
Reserve al so subject to the RRFP classification? Ve believe the answer to
this questionis in the negative based both on an anal ysis of the actual
| anguage of the classification order as well as the nature and scope of the
powersite reserve vis-a-vis the RBPP cl assification.

In relevant part, the RRFAP classification order provided that the
classification was nade "subject to" various land entries includi ng "Power
Ste Reserve No. 485." (R&PP Qassification Qder No. 142, § 3.) Thus, the
R8PP cl assification was clearly subordinated to the powersite reservation.
Mreover, the REPP classification could not attach to the land while the
powersite reservation was in effect because they are essentially
inconpatible. The powersite reservation was a retention classification,
desi gned to keep the lands wthin Federal owership. The ReFP
classification, on the other hand, was a disposal classification since it
identified | and deened suitabl e for disposal, by |ease or sal e, under the
RePP Act. These conflicting classifications could not, sinultaneously,
apply to the sane parcel of land. The REFP classification was basically a
sword of Danocl es, hovering over the [and but not actual ly attaching to it
until such tine as the powersite reservation was revoked. S nce the
povwersite reservation was never revoked, the REFP classificati on never
attached to the | and.

There is, however, one additional facet to this problem As we
indicated above, all of the plats at the tine that we rendered our initial
decision indicated that the northern part of the parcel for which appel | ant
had appl i ed was invaded by Poversite Reserve No. 485. This continued to be
true until the January 21, 1991, Mster Title Hat (MP. This MP shows
the Povwersite Reserve as only enforacing lands wthin secs. 25 and 36, T. 8
S, R 31W, Seward Mridian. In other words, none of the | and enfraced by
appel lant' s application is shown as i npi ngi ng upon the Powersite Reserve.

The reason for this change, while not explicated by BLMin the record
before us, can be surmsed. As noted above, the order establishing the
Reserve described the lands invol ved, inter alia, as consisting of "[a]ll
lands wthin one-quarter of a mle of Kakhonak R ver between Kakhonak H ver
and Kakhonak Bay, an armof Iliamma Lake." (Ewhasis supplied.) The second
reference to Kakhonak Rver in the order was clearly a msprint, since, as
witten, the description of the lands wthdrawn is essential ly
undeci pherabl e.  Rather, what was obvi ously intended was that the wthdrawal
enbrace all lands wthin one-quarter of a mle of Kakhonak
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R ver between Kakhonak Lake and Kakhonak Bay. This, indeed, is the
description utilized by the Federal Power Gonmission in a June 20, 1977,
finding under section 24 of the FPA 14/

Bven correcting for this error, however, the actual situs of the | ands
w t hdrawn al ong the Kakhonak H ver between Kakhonak Lake and Kakhonak Bay
partakes of anintrinsic indefiniteness. This uncertainty is derived from
the fact that it was apparently uncl ear where the Kakhonak R ver ended and
wher e Kakhonak Bay cormenced. The MP s inthe file prior to 1991, clearly
evince a belief that the Kakhonak Bay ended in the Northwest quarter of sec.
A, T 8S, R 31 W, Sward Mridian. Located between Kakhonak Bay and
the body of water identified as Kakhonak Rver insecs. 25 and 36, T. 8 S,
R 31 W, was another body of water (at sone points, of considerabl e
expanse) whi ch invaded secs. 26, 27, 34, 35 and the extrene western
portions of sec. 25 and 36. This body of water bore no identificati on and,
given the fact that the powersite wthdrawal was clearly drawn so as to
entrace it, it is obvious that the cartographers had original |y concl uded
that it was part of the Kakhonak R ver estuary.

The January 21, 1991, MP, on the other hand, delineates this body of
water as part of Kakhonak Bay and, since the powersite reserve consisted of
| ands al ong Kakhonak R ver between Kakhonak Lake and Kakhonak Bay, |inits
the wthdrawal to those portions of secs. 25 and 36 which abut the
termnating poi nt of the Kakhonak R ver, as newy defined. Because
Poversite Reserve No. 485 had, by its own terns, always been limted to
| ands al ong the Kakhonak R ver between Kakhonak Lake and Kakhonak Bay, this
change mght rai se the question of whether any of the land wthin Bonin's
allotnent application had ever actual |y been included wthin Powersite
Reserve No. 485. 15

14/ Inits June 20, 1977, ruling, the Gnmssi on described the wthdraval
at the Kakhonak site as "[a]ll lands wthin one-quarter of a nile of
Kakhonak Lake and all lands wthin one-quarter of a mle of Kakhonak R ver
bet ween Kakhonak Lake and Kakhonak Bay, an armof Iliamma Rver." (Qder of
June 20, 1977, at 2.) Wile the Gonmssion eventual |y determned that it
had no objection to revocati on of Powersite Reserve No. 485 to the extent
that it entbraced the Kakhonak site (O der of June 20, 1977, at 4), no order
of restoration was ever issued by the Departnent. Thus, the wthdraval
effected by the OQder of Aor. 1, 1915 continues to this date, subject, of
course, to the provisions of section 905(d) of ANLCA See generally Garnel
J. Mintyre (Oh Judicial Renand), 67 |BLA 317, 322-28 (1982).

15/ V& note that the 1915 Qder of Wthdrawal had provided that "[a]ll

| akes and streans herein described are as shown on Hate |, Bulletin 485
US Gological Survey.” Areviewof this Hate, however, far from

resol ving any question as to the situs of the lands intended to be

W thdrawn, actually conplicates natters. Not only does the snal| scal e of
the nap (1:250000) nake it difficult to discern specific features but an
examnation of it shows that this map seemingly has the Kakhonak R ver
originating fromwhat is nowreferred to as Sd Larson Bay to the south of
appel lant's allotnent rather than at the body of water, now denomnated as
part of Kakhonak Bay, to the north of the all ot nent.
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V& concl ude, however, that this question need not be resol ved herei n
since, regard ess of whether or not the order establishing Poversite Reserve
No. 485, itself, ever wthdrewthe northern portions now enboraced wthin
appel lant' s al lotnent application, the notation of the wthdranal on the
rel evant public land records effected the sane result. As we noted above,
at sone length, the effect of a notation that |ands are not available for
entry or settlenent, even if nade in error, istorequire that the | ands be
treated as noted until such tine as the notation is renoved and the | ands
restored to entry. See discussion supra. |nasnuch as the rel evant records
of the Departnent indicated that the | ands i nvol ved were wthdrawn by
Poversite Reserve No. 485 not only as of 1966 when appel | ant cl ai ned t hat
she had cormenced i ndependent use and occupancy but al so both in 1971, when
the RRPP cl assification was revoked, and, again, in 1980, when section
905(d) of ANLCAwas adopted, we believe that the provisions of section
905(d) are properly applied wth respect to this part of the lands wthin
appel lant' s al | ot nent appl i cati on.

Admittedly, the Board had already finally adj udicated this application
inits entirety before AN LCA was adopted. Hbowever, the application of the
doctrine of admnistrative finality by the Board i s, as noted above,
governed by jurisprudential considerations. Snce we believe it is obvious
that ngress intended to afford all Native allotnent applicants, regard ess
of whether or not their applications had al ready been final |y ad udi cat ed,
the benefit of section 905(d), we deemit appropriate to reinstate this
portion of the allotnent application. PRursuant to the provisions of 43
USC § 1634(d) (1994), we further find that this portion was legislatively
approved as provi ded therein.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF.R 8 4.1, the decision
appeal ed fromis affirned, except to the extent that the applicati on covered
lands wthin Ponersite Reserve No. 485 as to which lands the decision is
reversed and the case file renanded for further action consistent herewth.

Janes L. Burski
Admini strative Judge

| concur:

Li sa Henmer
Admini strative Judge
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